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World In this litigious republic, litigation often is
Metro politics carried on by other means, and like
= politics, litigation sometimes makes strange bedfellows, as in a case to be argued before the
Business/Tech Supreme Court next month and decided by early summer. The question at issue is: Should New
Sports Jersey Boy Scout organizations be permitted to exclude gay men from being Scoutmasters? m
Style
Edtcation New Jersey says this violates the state's anti-discrimination law. But the Scouts have acquirec ([ ]
unlikely ally, an organization of gays and lesbians which says the Scouts' policy is not right bt
WEERTE] Scouts have a right to it.
Health
I Gays and Lesbians for Individual Liberty has filed a friend-of-the-court brief prepared by the
Institute for Justice, a merry band of libertarian lawyers in Washington. GLIL argues that defe:
" DonnaBrit the New Jersey Scouts would be a Pyrrhic victory for gays and lesbians, who have, historicall
still, a large stake in society respecting what the Scouts are asserting, the First Amendment ri¢
[EDAVESIBREE Y freedom of association.
 -Richard Cohen
[ENTDicnneUr  Last year New Jersey's Supreme Court unanimously ruled that the Scouts' policy is "bigotry" @® News @
. -FortheRecord that the Scouts are, like a restaurant that is open to the general public, a "public accommodatic
and therefore covered by the state's statute that forbids discrimination on the basis of sexual Q Post Archives
| -NatHentoff orientation. The court argued that the Scouts, with 5.8 million members nationwide, are not sel:
[EFFEEREEN  enough to be considered "distinctively private.” Advanced Search
| -JimHoagland ,
| -Davidignatius The Scouts appealed to the Supreme Court, citing their right of "expressive association," Whic
_Michael kelly court has defined as "freedom to engage in association for the advancement of beliefs and id¢ .
In its brief GLIL vigorously deplores the Scouts' creed, which is that homosexuality is incompa gthi’ A"'i'es. i
[ECEBSRINKRENINN  \ith the Scout obiigation to be "morally straight” and “clean.” But GLIL agrees that the Scouts . %n
- Charles Krauthammer a creedal organization with an explicitly moral mission. And citing much history--for example, untibost, 03/23/00)
- Mary McGrory the late 1970s the IRS denied tax-exempt status to organizations that "promoted" o
- Courtland Millo homosexuality--the GLIL brief argues that gays have suffered "when freedom of association hasBush-Powell in 2000 (The
v not been respected and governments have been allowed to trample on the rights of citizens to fr%?""“gmn Post,
- Ombudsman gather together." 9/00)
- Geneva Overholser Free to Be Politically
- William Raspberry The GLIL brief says the New Jersey decision is pernicious because "it places the government inltitgmse (The Washington
- Stephen S. Rosenfeld intolerable position of second-guessing a private organization's interpretation of its own rules an@©st, 03/16/00)
articulation of its own message." Furthermore, the New Jersey ruling is perverse because it say - .
- Robert J. Samuelson : . P - in nnin' an
right of expressive association belongs only to organizations that have messages more forcefullysambling (The
stated than is the Scouts' disapproval of homosexuality. The New Jersey court parsed the Scoufvashington Post,
- Marjorie Williams oath about being "straight" and "clean" and said the oath does not forbid homosexual conduct. 03/12/00)
Furthermore, the court said the Scouts did not produce sufficient evidence that the organization
wants to communicate disapproval of homosexuality. This is an incentive for the Scouts to increase
their anti-gay emphasis.
Weather The law has recently taken an interesting carom regarding gays and the First Amendment. In 1¢
Weekly Sections the Supreme Court held that the University of Virginia had impermissibly practiced viewpoint
News Digest discrimination when it refused to give funds from the student activities fees to a newspaper
- expressing religious (and anti-gay) views. Two years later, in the first federal appellate case
Classifieds applying to a gay organization the principle affirmed in the University of Virginia case, a circuit
Print Edition court held that the University of South Alabama violated freedom of speech and association when it
Archives denied student fee funding to a gay student group.
News Index . X A L 3 .
Hel GLIL argues that the inclusion of gays in all facets of life is profoundly desirable because it sends
=p "a message of tolerance and acceptance." But when a private association is involved, the First
Amendment requires that "this message must be sent through private choice and must not be
communicated due to government coercion." As the Supreme Court has said, freedom of
Newsweek.com association "plainly presupposes a freedom not to associate.” When the court affirmed the right of
BRITANNICA.COM Minnesota to require the Jaycees to admit women, it stressed that the Jaycees were not a creedal
organization using the exclusion to convey a specific message about females.
The GLIL, warning against "creeping infringement" of freedom of association, notes that gay
organizations often seek and administer "gay environments," including clubs, retreats, vacations and
professional and alumni organizations. America needs a livelier understanding of the arithmetic of
rights that GLIL understands: Multiplying rights, such as the right of a gay to be a Scoutmaster,
can mean a net subtraction from freedom.
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